recent date andl quat

Honoradble Tom ¥. Coleman, Jr
County Attorney

Angelina County

Lufkin, Texas

Dear 8ir:

‘hordinnnca salle
eleotion mentioned?

e from

¢ Rule oity, voted
for the purpose of
s. The proposition

>4 18 in the following

ity Commission of the City
yxes, be authorized to issue
the City of lufkin in the sum
00, payesble serially not to
ienty 120) yeers from thelr date,

§ interest 2t & rete not to exceed

4 per cent per annum &nd to levy a tax suf-
fioient to pay the interest on said bonds
and create a2 sinking funé sufficient to re-
deem them at maturity, for the purpose of
sonstruotioh street improvements in and for
seid oity, ae suthorized by the Constitution
and laws of the Stete of Texas,!

MO COMMUMICATION 1S TO SE CONSTRULD AS A DEFARTMENTAL GPFINION UNLISS AFPROVED BY THE AYTORNEY GENERAL OR FIRST ASBISTANT
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*Slnoe the election for and the gale of the
bonds, the State Highway Department of the State
of Texas has approached the City with a proposi-
tion for the re-routing of U. 5. Highway Number
58 through the city limits for the purpose of
relieving & congested trafflic condition which
exists within the oity limits. One of the re-
quirements of the Highway Department is that the
City furnish ell necessery right-of-way. The
route seleoted by the Highway Department and
agreed upon dy the City tekes in exlsting streets
which will have to be widened and also traverses
territory over which no publie or private street
has ever been opened or dediceted., Since the
City bas no aveilable special or general funds,
other than the proceeds of the adbove mentioned
bond sale, which it ean expend for property
damage in conneotion with the widening of ex-
isting atreets and the soquisition of new right-
of -way over territory where there doces not now
exist sny streets, it contemplated the use of
a portion of the proceeds of the above referred
to street improvement donds for this purposs.

"The question has erisen as to whether the
widening of existing streets and the aoquisition
of pew right-of-way can be included within the
term *Street Inprovement® as the same was uvaed in
the ordinance c2lling the election and in the no-
tice thereof. In this connection, the City Coun-
oil of the City of lufkin made no vspresentations
to the voters prior to the eleotion &s to what
streets would be improved or opened, as was the
case with the county in the case of Fletcher v,
Ely, 53 3, ¥, 24. 817 and in the case of Black v,
S8trength, 248 S.W, 79."

We see from the facts stated in your letter that the
City of Lufkin at thie time hes proceeds of a £100,000 bomd
issue available to be used for the purpose of "gonstruoting
street improvements in apnd for said oity". It seexms that
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no speocirio streets were designated in the election order
or notice of eleotion, and if the City Commission 4id not
pass an order designating specifio streets prior to the

eleotion, then it is in their disaretion to Sesignste the

streets where the improvements will be mede, Blaok v,
Strength, E46 S.%W, 79; Fletcher v. Ely, 53 8.W, (24) 817.

The next question arising is whether or not the widen~
ing of existing streets and the aoquisiticn of new right-of-
ways cen be included within the term "street improvement® as
the same was used in the ordinence celling the election and
in the notice thereof.

It is slementary that the funds derived from the sele
of bonds may not be diverted from the purposes spesified in
the proposition submitted to the electors. Aranses County v.
Coleman~Fulton Pasture Company, 191 8.W, 5858; Heathmen v,
Singletary, 12 3.%W, (24) 150; Huggins v, Beden, 259 3.W. 204.

It rfollows that where a departure from the proposition
appearing on the ballot paper is alleged, the only question
is whether tha sxpeniiture contempleted in withia or without
the proposition upon its true construotion, or, under our par-
ticular set of faots, whether or not the !iacnlng of existing
streets apnd the acquiaition of new right-of«ways would be in~
cidental and necessary to the construetion of street improve-
ments., Adems v. Mullen, 844 9, W, 283,

Construing propositions to this end, it has been held
by the Court that a bridge construeted over a river at a place
interseoting & olity strest is e "street improvement" within
the meaning of & law authorizing the creation of a donled debd
for suoh improvements. Berlin Iron-Bridge Company v. City of
San Antonlo, 50 8.W. 408, 34 Tex. Juris. 642, See clsc Arsnsas
County v. Coleman-Fulton Fasture Company and Adems v. Mullen,
supre.

The Attornsy General's offioce has held in an opinien
written by the Honoreble Scott UGalnes, former Assistant At~
torney General, that road bhond money may Bs used in the cone
struction of the proper 4rains spnd &itches when such are ap~-
propriately and inoidentally aomnected with the construgtion
of the rosd proper. See City of Beaumont, et sl. v. Priddie,
et ‘10’ 83 3, We. ‘M, 434.
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This department has held that "a survey is necessary
in the aoquieltion of a right-of-way"™ (Opinion Number 0-982);
also that "right-of-way agentes may be pald from the bond fumd
(Cpinion Number 0-1379); that "bond money may be used for
fencing land acquired for right-of-way where bonds were voted
for the purpose of purchasing right-of-way for the use of the
State Highway Depertment in duilding Stete designated high-
ways" (Opinion Kumber 0-2430).

By an snélogy of reasoning we believe thet widening of

strests and aoquiring sright-of-ways are neocessary incidents to
street improvements,

Therefore, it is our opinion that if the City Commis-
sion r£inds that it is npecessary to widen certain existing
strests and acquire new right-of-ways for the purpose of mak=-
ing strest improvements in the City of lufkin, nzd bond money
may be legally used for this purpose,

Very truly yours

D MAY W‘—/ ATTORNREY GENERAL OF TEXAS

FIRST ASSISTANT
ATTORNEY GENZRAT,

COB-a




